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DEQ S ON ON CGHALLENGED BALLOTS

Followng a Petition for Gertification filed by Wstern
Gonference of Teansters (WCT) and a Petition for Intervention filed by
United FarmWrkers of Anerica, AFL-Q O (URW, an el ection by secret
bal | ot was conducted on Septenber 10, 1975, anong the agri cul tural
enpl oyees of E & J. Gl lo Wnery (Enpl oyer or Gallo).

The official Tally of Ballots furnished to the parties at

that tine showed the follow ng results:

wr. ... ... ... .....223
UW. . . ... ...... ... 131
No Lthion . . . . . . . . . . .. 0
Challenged Ballots . . . . . . . 195
Total . . . . . . . .. ... .. 549

Void Ballots . . . . . . . . .. 2



As the challenged ballots were sufficient in nunber to
determne the outcome of the election, the Regional DO rector conducted
an investigation and issued his Report on Chal | enged Bal | ots on Novenber
17, 1975. n Septenber 19, 1979, the Board issued its Decision on
Chal | enged Ballots.Y The Arended Tally of Ballots showed the fol | ow ng

resul ts:
wr. ..............230
Uw. . . . . ... .. ... .. 228
No thion . . . . . . . . . . .. 0
(hal | enges Sustained . . . . . . 77
Unresol ved Chal | enged Bal lots . . _12
Total . . . . ... ....... 547"
Void Ballots . . . . . . . . .. 5

Thereafter, the Regional Drector conducted an
investigation as to the unresol ved chall enges. O July 30, 1980, the
Regional Drector issued his Suppl enental Report on Chal | enged Ball ots,
i n which he recoomended overruling the chall enges to the ballots of
Luis Avila, Refugio Avila, Luis M (el ho, Manuel DeCanaro, Scott
DeSal vo, Maria Hernandez, Sal vador Sal ado, Kal want Sandhu, Jesse
Sandoval , Antonio Saval a, and Jose J. DeSouza. Onh August 8, 1980, the
Regional Drector issued an Addendumto the Suppl enental Report on
(hal | enged Bal | ots in which he recommended that the twelfth ballot, a

consi deration of which had i nadvertently

YE &J. Gillo Wnery (Sept. 19, 1979} 5 ALRB Nb. 57.

Z Regional Director's Report does not account for two ballots.
Attenpts to |l ocate these ballots have not proved
fruitful.
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been omtted fromthe Suppl enental Report, be declared void, as it was
inpossible to identify the voter who cast it and therefore inpossible to
investigate the basis for chal |l enge.

As no exceptions were filed wth respect to the
recommended di sposition of the challenges to the ballots of Luis Avila,
Refugio Avila, Jose J. DeSouza, Luis M Qoel ho, and the unidentified
bal | ot, we adopt the Regional Drector's recommendations. Accordingly,
the chal lenges to the ballots of these individuals are hereby overrul ed,
and the unidentified ballot is hereby decl ared voi d.

The UFWexcepted to the Regional Drector's recomrmendati on
that the challenges to the ballots of Manuel DeCanaro, Scott DeSal vo,
Maria Hernandez, Sal vador Sal ado, Kal want Sandhu, Jesse Sandoval , and
Antoni o Saval a be overruled, and filed a brief in support of its
exceptions. Gillo filed a brief in opposition to the UFWs exceptions. ¥

The Board has consi dered the report of the Regional DOrector,
and the exceptions and briefs filed by the parties, and has decided to
adopt the recommendati ons of the Regional Director.

Scott DeSal vo

DeSal vo was chal | enged as being part of the security force at
@Gllo. The Regional Drector found that DeSal vo was enpl oyed as an

assistant to G lo's horticulturalist and never held a guard

¥Respondent has filed a brief requesting that the UFWs exceptions be
di sregarded because they were not tinely filed. The UFWhas filed a
notion to strike Respondent's brief in opposition to its exceptions
because it was not tinely filed. As neither party has shown that it was
prejudiced by the other's late filing, we hereby deny both requests.
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position wth Gllo or with any other enployer. Accordingly, the
Regional Drector recommended that the challenge be overruled and
that DeSal vo's bal |l ot be count ed.

The UFWcl ains that our decision in Jack T. Baillie Go. (July
17, 1978) 4 ALRB Nb. 47 permts it to now chal | enge DeSal vo on the

grounds that he was a confidential enployee. In that case, the Regi onal
Drector determned that a chall enge shoul d be sustai ned because the

I ndi vi dual was a supervi sor al though she had originally been chal | enged
because her nane was not on the eligibility list. The enpl oyer contended
that the Board coul d not adopt the Regional Drector's recommendati on
that the chal |l enge be sustai ned on one basi s when the worker had been
chal l enged on another. The Board held that an investigation nay
establish a valid basis for sustaining a challenge, different fromthe
reason originally given, and that if a voter is found to be ineligible
for any reason, the challenge to his ballot nust be sustai ned.

The UFWin effect contends that since a Regional D rector nay
sustain a chal l enge, despite the fact that the investigation does not
support the original basis for the challenge, if other and valid grounds
are discovered during the investigation, then a party nay assert a
different basis for a challenge after the Regional Director has conpl eted
his investigation and has determned that the original basis was not
support abl e.

This argunent |acks nerit. The policy considerations for
permtting a Regional Drector to sustain a chall enge on any grounds he
di scovers during an investigation do not apply when a party seeks to

argue a different basis for challenging a voter after the
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Drector's report on challenged bal l ots has issued. A Regi onal
Drector's investigation of challenged ballots is anal ogous to the
General (ounsel 's investigation of a charge. The General CGounsel is
gi ven broad power to investigate fully once a charge is filed and is
not confined to the specific matters alleged in the charge. The General
Qounsel nust undertake a full inquiry in order to properly di scharge
its duty of protecting the rights of agricultural enployees. See N.RB
v. Fant MIling . (1959) 360 U S 301, 307-308 [44 LRRV 2236].

Smlarly, once a voter's ballot is challenged, the DO rector
nust undertake a full investigation to determne whether the voter was
ineligible for the asserted reason or any other reason. It would be
absurd and contrary to the policy of the Act to count the ballot of an
ineligible voter when the Drector has di scovered a basis for
ineligibility different fromthe grounds on whi ch the voter was
originally chall enged. However, to permt the UFWto argue that
DeSalvo is a confidential enpl oyee after the Drector determned that
he was not a security guard woul d constitute an i npermssi bl e post -
el ection chal l enge and woul d al | ow the UFWa second attenpt at
chal l enging DeSalvo. It woul d al so encourage further delays in an
al ready | engt hy process.

In addition, although the UFWargues that DeSal vo was privy
to confidential information about "insect infestation, etc.,"” this
al one woul d not establish that he was a confidential enployee. To be a
confidential enpl oyee excluded fromthe bargai ning unit, an individual
nust "assist and act in a confidential capacity to any person who

formul ates, determnes and effectuat es nanagenent
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policies wth respect to | abor relations.” Mranda Mishroom (May 1,
1980) 6 ALRB No. 22, citing Henet Wol esal e (Feb. 2, 1976) 2 ALRB No.

24. The UFWhas not presented any evi dence to show that DeSal vo was so
i nvol ved.

Finally, although the UFWcl ai ns that DeSal vo was a nanager
or supervisor, it has presented no evidence to support its claim W
therefore adopt the recommendati on of the Regional Director and hereby
overrule the challenge to M. DeSalvo's ballot.

Mari a Her nandez

Her nandez was chal | enged because her nane was not on the
eligibility list. As Hernandez is deceased, the Regional D rector
obtained the follow ng i nformati on fromher daughter: Hernandez
started working for Gallo in May 1975. She obtained a witten | eave of
absence to go to Mexico. She worked for two days in Septenber 1975,
and she worked for two days in Decenber 1975. The D rector concl uded
that Hernandez was eligible to vote since she woul d have been wor ki ng
during the eligibility period but for her |eave of absence.

The UFWexcepts to the Drector's recormendati on, argui ng
that the infornation provided by Hernandez' daughter is uncorroborated
hear say whi ch cannot formthe basis of a factual finding under section
20370 (c) of the Regul ations.

This argunent is not valid. Section 20370 (c) states that
hearsay evidence is not sufficient initself to support a finding
unless it woul d otherw se be admssible in civil actions. However,
section 20370 applies only to investigative hearings. S nce the

Regional Drector's report is based on an investigation and not a
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hearing, that rule does not apply here. Furthernore, the infornation
obt ai ned from Her nandez* daughter was corroborated by conpany records
as well as by a declaration from@llo' s Drector of Industrial
Rel ati ons

The UPWquestions the Regional Drector's finding that
Hernandez was on | eave, arguing that Gallo's contract with the
Teansters prohibited Gallo fromgranting Hernandez a | eave of absence
for longer than 30 days. In addition, the UFWargues that even if such
| eave was granted for 60 days, Hernandez overstayed her | eave.

This argunent is resolved by Gallo's brief: Gllo submtted
as exhibits a copy of the | eave of absence granted to Hernandez and a
declaration fromits Mce-President stating that Gallo extended
Her nandez® | eave t hrough Septenber 8, 1975.

The WFWhas failed to present any evi dence to show t hat
Hernandez | ost seniority or other enpl oyee benefits because of her
absence. Mreover, it has not established that the enpl oynent
rel ati onshi p was severed. Hernandez’ reasonabl e expectation of
conti nued enpl oynent is evidenced by the fact that she resuned work
i medi ately after returning fromher | eave of absence. V¢ find that
Her nandez® fortuitous | eave of absence was tantamount to a vacati on and
that she woul d have perforned work for Gallo during the eligibilility
period but for her leave. Rod MlLellan Go . (Apr. 21, 1978) 4 ALRB Nb.

22. Accordingly, we adopt the recommendation of the Regional D rector
and hereby overrule the challenge to Ms. Hernandez' ballot.
TEETTTTTETTTT T
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Manual DeCanar o

M. DeCamaro was chal | enged because his name was not on the
eligbility list. DeCanaro, a 70-year-old nan, began working for Gallo in
the late 1960's as a general |aborer. As he was receiving Soci al
Security benefits which woul d be reduced if he earned nore than $2, 500
per year, DeCamaro worked on a "continuous but casual” basis wth Gillo
(Regional Drector's report at p. 11).

The Regional Drector concluded that M. DeCarmaro was on sick
| eave during the rel evant payrol| period, and was thus eligible to vote.
Rod MlLellan Q. (Apr. 21, 1978) 4 ALRB No. 22.

The UFWargues that the Orector's report has not
establ i shed that DeCanaro was on sick |eave. The UPWs position is that
DeCanaro quit his job in August 1975 because of his advanced age and had
no reasonabl e expectation of being able to performwork at Gall o because
of his age and health problens. In addition, the UAWargues that the
Drector's report does not indicate a sufficient basis for the Board to
overrul e the chal |l enge.

Unlike the situation in Goachella Inperial D stributors Mar.
16, 1979) 5 ALRB No. 18, cited by the UFW the UFWhas not here rai sed

any material factual issues. In that case, the factual issues raised
were whether the voter was a retired pensioner or a regular, part-tine
enployee. In the instant case, the Drector's report concl udes that
DeCarmar o worked on a "continuous but casual " basis.

After a period of several nonths in late 1974 and early 1975
when heal th probl ens prevented himfromworking, DeCamaro returned to

work in June or July 1975 in response to a conpany offer
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of enpl oynent. Rather than permt himto quit because of health

probl ens in August 1975, Gallo offered DeCamaro a nmai nt enance positi on.
After realizing that the nai ntenance work, |ike the harvest work, was
too strenuous during the summer nont hs, DeCanaro was given permssion to
return in February 1976. DeCamaro did return to work in February 1976,
and worked sporadically until he retired conpletely in Qctober 1976.

DeCanaro's work history establishes that he was permtted to
take tine off when his health was poor but could return to work when his
health i nproved. A though narked by interruptions, DeCanaro's
enpl oynent was continuous. He had worked for Gallo since the late
1960" s.

The UFWclains that the fact that DeCanaro regul arly w thdrew
hi nsel f fromenpl oynent in order not to jeopardi ze his social security
benefits argues against a finding that he was on sick | eave during the
eligibility period. However, a regular enpl oyee who works at | east on a
part-tinme basis would be eligible to vote if he was on | eave during the
eligbility period and had a reasonabl e expectati on of continued

enpl oynent. See (oachel la Inperial Dstributors, supra; Rod MLell an

(., supra. This rule should not be nodified when the enpl oyee limts
his working tine and earnings solely so as not to decrease his social
security annuity. See Quigley Industries, Inc. (1969) 180 NLRB 486 [ 72
LRRV 1633] .

The Regional Drector found that DeCamaro was on sick | eave
during the eligibility period and had a reasonabl e expectati on of

returning to work. Ve agree with the Regional Orector's
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determnation but limt our finding to the facts of the instant case.
As the UFWhas not raised any naterial factual issues as to this
concl usi on, we adopt the recomendation of the Regional D rector and
hereby overrule the challenge to M. DeCanaro's bal | ot.

Four working forenen (Sal vador Sal ado, Kal want Sandhu, Jesse
Sandoval , and Antoni o Saval a), were chal l enged as bei ng supervi sors.
The Regional D rector concluded that these nen did not exercise
i ndependent judgnent in the discharge of their duties but, rather, were
"conduits for informati on between the supervisors and the rest of the
workers." Regional Drector's Report p. 8. The Drector recomended that
the chal |l enges be overruled and the ballots counted, on the basis of his
findings that: (a) these individuals do not have authority to hire,
fire, transfer, suspend, |ayoff, recall, promote, reward, or discipline,
or to effectively recommend such action? (b) these workers refer
di sputes and requests for |eaves of absence to supervisors for
resol ution; (c) they do not attend supervisorial neetings;, (d) they get
strict instructions fromtheir supervisors; (e) of the 12 worki ng
forenen enpl oyed in 1975, 6 voted in the el ection w thout chal | enge and
2 voted as economc strikers. The UPWexcepts to the Drector's
recommendati on and argues that the four individuals are supervisors who
are ineligible to vote.

InE &J. Gllo Wnery (Sept. 19, 1979) 5 ALRB No. 57 the

Board rejected the Regional Director's recommendation that the
chal l enges to the ballots of Sal ado, Sandhu, Sandoval and Saval a be
sustai ned on the ground that they were supervisors. The Board found the

decl arations provided to the Drector "were in
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unresol vabl e conflict on the key issue of the job responsibilities of

these individual s." Accordingly, the Drector was ordered to conduct an
i nvestigation on these chal | enges.

The UPWstates that forenen at Gall o enjoy additiona
benefits different fromthe benefits enjoyed by nenbers of the
bargaining unit (e.g. they had the use of conpany pi ckup trucks). Aside
fromthe higher wages earned by working forenen, however, the URWhas
present ed no evidence that these particul ar individual s were granted
additional privileges. As the UFWitself argued during the earlier
hearing on chal | enged bal | ots, supervisory status does not depend on

job title. @Gllo, supra, 5 ALRB No. 57, ALAD p. 38. Thus, we nust

|l ook to the responsibilities of these individuals, rather than to their
job titles to determne whether they perfornmed supervisory functions.
Gl lo and the UFWhave submtted conflicting declarations in
support of their positions as to the status of Sal ado, Sandhu,
Sandoval , and Savala. As pointed out in Gllo's brief in opposition to
the UFWs exceptions, the declarations submtted by the UFWare based
on "belief, conclusory allegations, and specul ations.” (at p. 9)
Pages 9 through 11 of Gallo's brief point to specific deficiencies in
the decl arations submtted by the UPW Basically, the UFWs
decl arations consi st of conclusory statenents of what the decl arant
"bel i eves" or "understands". ("I believe ..."; "It seens tone ...";
"I understand ...".)
Gl lo submtted declarations fromthree of the four
chal | enged i ndividual s, Sal ado, Sandhu, and Saval a. These

declarations specifically set out the duties perforned by the
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declarant. |In addition, each states that the infornation therein was
relayed to Ed Perez, the Regional D rector who conducted the
I nvestigation.

The UFWcurrently points out that working forenen earned
hi gher wages than bargai ni ng-unit enpl oyees. However, this fact al one
does not establish that the working foremen were supervisors. See Anton
Caratan and Sons (Dec. 21, 1978) 4 ALRB No. 103.

(ne of the duties of the working forenen was to direct the
tractor drivers of the gondolas to the next open row that had not been
picked, This is also insufficient to establish that the worki ng
forenen are supervisors. This Board has held that the fact that a crew
| eader assigned rows to enpl oyees, absent evidence that this function
called for the exercise of independent judgnent, was not determnative

of supervisory status. A Caratan, supra, 4 ALRB Nb. 103 at p. 3. The

UFWhas not presented any evidence indicating that the working forenen
exer ci sed i ndependent judgnent in this regard.

Finally, it should be noted that working forenen were
required to join the UFWand the Teansters Uhion as unit enpl oyees when
t hese uni ons had col | ective bargai ni ng agreenents wth Gallo.
(Declaration of Kalwant Sandhu, p. 1)

Gonsi dered as a whole, the UFWs argunents and supporting
decl arations do not negate the findings or conclusions of the Regi onal
Drector or raise substantial or material factual issues. Accordingly,
we adopt the recommendation of the Regional Drector and hereby
overrule the challenges to the ballots of Sal vador Sal ado, Kal want

Sandhu, Jesse Sandoval , and Antoni o Saval a.

6 ALRB No. 60 12.



The Regional Drector is hereby ordered to open and count the
bal lots of Luis Avila, Refugio Avila, Luis M Qoel ho, Manuel DeCanar o,
Scott DeSalvo, Jose J. DeSouza, Maria Hernandez, Sal vador Sal ado,
Kal want Sandhu, Jesse Sandoval , and Antoni o Saval a, as to which the
chal | enges are hereby overruled, and to issue a revised tally of
bal lots to the parties.
Dat ed: Novenber 28, 1980

RONALD L, RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

6 ALRB No. 60 13.



CASE SUMARY

E &J. GALLO WNERY (UFWY 6 ALRB Nb. 60
Case \b. 75-RG6-F

BOARD DEA S ON

Fol | ow ng i ssuance of an Avended Tally of Ballots as to a
representation el ection held on Septenber 10, 1975, the Board resol ved
the issues with respect to the 12 renai ning chal | enged bal | ots, adopting
the Regional Drector's recommendation to overrule the challenges to 11
of the ballots and to void 1 ballot because it was inpossible to
identify the voter who cast it.

No exceptions were filed to the Regional Drector's
recomended di sposition of five challenges. Wth respect to the
remai ni ng seven chal | enges, the Board concluded that: Scott DeSal vo was
not a security guard as alleged by the UFWand was therefore eligible to
vote; Maria Hernandez was on a valid | eave of absence during the
eligibility period and was eligible to vote; Manuel DeCamaro was on sick
| eave during the eligibility period and was eligible to vote; Sal vador
Sal ado, Kal want Sandhu, Jesse Sandoval , and Antoni o Saval a were not
supervi sors as alleged by the UFWand were eligible to vote.

* * %

This Case Sunmary i s furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * %
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